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CAVANAGH, J.

This case requires us to deci de whether the trial court’s
refusal to set aside a default judgnent was an abuse of
di scretion. Because we find that the trial judge did not
abuse his discretion in refusing to set aside the default
judgnment, we reverse the judgnent of the Court of Appeals.

I

This case involves clains for breach of contract and
tortious interference with a contractual relationship arising
from a construction project of the city of Detroit housing
commi Sssi on.

On Novenber 23, 1998, the <circuit court directed



def endant s, Acrme Denolition/Intervale Joi nt Vent ure
(Acne/Intervale Joint Venture) and Intervale Excavating &
Denolition, Inc. (Intervale), to produce C arence Carson, the
principal of Intervale, for deposition within thirty days.
This order was entered only after the trial judge “bent over
backwar ds” for defendants, even providi ng defense counsel an
opportunity to contact M. Carson to ensure that he could
appear withinthirty days. The order provided that “[f]ailure
to produce Cl arence Carson in conformty with this Order shal
subj ect Defendant to a notion for default judgnment.”

Wien defendants Intervale and Acne/lntervale Joint
Venture failed to conply with the order, plaintiff filed a
nmotion for default judgnent against defendants. At the
January 15, 1999, hearing on the notion, defense counsel
stated that he had been unable to reach M. Carson because of
the holidays and the illness of defense counsel’s son. He
acknow edged that he had “not participated” in discovery and
admtted “not having been available to properly represent”
def endants. However, he assured the court that communi cati ons
with his clients had been restored. The court granted the
notion for default and the order of default was entered
agai nst both defendants on January 27, 1999, for failure to
conply with the Novenber 23, 1998, order.

Both defendants noved to set aside the default on



February 12, 1999. Al t hough defendants’ attorney assuned
responsibility for the delay, the notion was deni ed on March
12, 1999, because the court found that neither defendant
denonstrated good cause to set aside the default.

Def aul t judgment in the anount of $595, 606. 15 was ent er ed
agai nst only Interval e when def ense counsel did not appear for
the March 18, 1999, hearing on the issue of damages.®

New counsel for defendant noved to set aside the default
entry agai nst both Interval e and Acne/ I nterval e Joi nt Vent ure,
as well as the default judgnent against Intervale, claimng
that M. Carson was not aware that the court had ordered his
production for deposition. The court denied the notion at a
hearing on April 30, 1999, because it had “bent over backwards

making sure that . . . [prior defense counsel] had the
okay from his clients that they would be produced for
deposition within the period of tine.” The circuit court was
not satisfied that good cause for setting aside the default
and the default judgnment was presented. The order denying the

notion was entered on May 5, 1999.

! Apparently, there was sone confusion whether defense
counsel was representing both Acne/ I nterval e Joint Venture and
I nt erval e. At the March 18, 1999, hearing, counsel for
plaintiff stated that although default had been entered
agai nst both Acne/lntervale Joint Venture and Interval e she
was proceedi ng only against Intervale. For the renmainder of
this opinion, “defendant” refers to defendant Intervale
Excavating & Denolition, Inc.



Def endant appeal ed both the entry of default judgnent and
the denial of the notion to set aside the default and the
defaul t judgnent. The Court of Appeals reversed in a two-to-
one unpubl i shed opi nion per curiam? Finding that the actions
of defense counsel constituted abandonment, the majority
opi ned that there was good cause for setting aside the default
and the default judgnent. The Court of Appeals majority held
that the trial court abused its discretion in refusing to set
aside the default judgnment. The dissenting judge concl uded
that the | evel of deference precludes reversal in this case;
he found that the refusal to set aside the default and the
default judgnent was not an abuse of discretion.

Plaintiff appealed the Court of Appeals reversal of the
trial court’s denial of defendant’s notion to set aside the
default judgnent. This Court granted plaintiff’s application
for | eave to appeal. 467 Mch 896 (2002).

Il

This Court reviews a trial court’s refusal to set aside
a default or default judgnent for an abuse of discretion
Zaiter v Riverfront Complex, Ltd, 463 M ch 544, 552; 620 NWad
646 (2001); Alken-Ziegler, Inc v Waterbury Headers Corp, 461

M ch 219, 227; 600 NVW2d 638 (1999). As we recently reiterated

2Unpubl i shed opi ni on per curiam issued Novenber 2, 2001
(Docket No. 221513).



in Alken-Ziegler:.

The ruling on a notion to set aside a default
or a default judgnent is entrusted to the
di scretion of the trial court. Where there has
been a valid exercise of discretion, appellate
reviewis sharply limted. Unless there has been a
cl ear abuse of discretion, a trial court’s ruling
w Il not be set aside.

Thi s Court historically has cauti oned
appel l ate courts not to substitute their judgnment
in matters falling within the discretion of the
trial court, and has insisted upon deference to the

trial court in such mtters. For exanple, the
Court stated in Scripps v Reilly, 35 Mch 371, 387
(1877):

“I't can never be intended that a trial judge
has purposely gone astray in dealing with natters
within the category of discretionary proceedings,
and unless it turns out that he has not nerely

m sst epped, but has depart ed wi del y and
injuriously, an appellate court wll not re-
examine. It will not do it when there is no better

reason than its own opinion that the course
actually taken was not as w se or sensible or
orderly as anot her woul d have been.”

* * *

Mor eover, although the law favors the
determ nation of clainms on the nerits, it has al so
been said that the policy of this state is
generally against setting aside defaults and
default judgnents that have been properly entered.
[ Alken-Ziegler at 227-229 (citations omtted).]

111
The setting aside of a default or default judgnment is
governed by MCR 2.603(D) (1), which provides:

A notion to set aside a default or a default
j udgnent , except when grounded on lack of



jurisdiction over the defendant, shall be granted

only if good cause is shown and an affidavit of

facts showing a neritorious defense is filed.

Plaintiff has not challenged defendant’s affidavit of
nmeritorious defense; therefore, the trial court only examn ned
whet her there was good cause to set aside the default and
default judgnment. To show “good cause,” a party nmay establish
““(1) a substantial defect or irregularity in the proceedi ng
upon which the default was based,”” or “‘(2) a reasonable
excuse for failure to conply with the requirenents which
created the default . . . .’" Alken-Ziegler at 230 (citation
om tted).

Def endant asserts that there is good cause for setting
asi de the default and the default judgnent because the actions
of prior defense counsel constituted abandonnent. Wi | e,
generally, an attorney’s negligence is attributable to that
attorney’s client, abandonnent by counsel has been held to
constitute good cause for setting aside a default or default
judgnent. Wwhite v Sadler, 350 M ch 511, 523-524; 87 NW2d 192
(1957). In white, this Court recognized that a default
judgnent may be set aside on the basis of abandonnment or
wi t hdrawal by an attorney:

W find no ALR annotation squarely on the
poi nt of the negligence of an attorney as a ground

for opening or vacating a default judgnment, but we

do find one on the abandonment of or withdrawal

froma case by an attorney as such a ground (114

ALR 279). That annotation has this revealing

7



passage on page 280:

“An  attorney’s negligence or mstake is
di stingui shable, as regards the right to reopen a
default judgnent, fromhis abandonnent of the case,
which may be in effect a fraud on his client. So
that from the nere fact that the attorney’s
negligence may be inputable to his client and
prevent the latter fromrelying on that ground for
vacating or opening a default judgnment, it does not
necessarily followthat the sane rule will apply in
the event of the attorney’ s abandonnent of the
case. It is said in 15 RCL (Perm Supp ed),
Judgnments, 8§ 161, p 711: ‘In sone jurisdictions the
negligence or mstake of an attorney is not
imputable to his client, and does not debar him
fromobtaining relief froma judgnment due thereto,
but the decisions in nost of the States are to the
effect that the neglect or mistake of an attorney
or agent must be treated as that of his principal,
and hence whenever the m stake, negligence or
i nadvertence relied upon is of so gross a character
that it would not have entitled the party to relief
had it been his own, it is equally unavailable to
procure him relief when attributable to his
attorney.’” [ Id ]

In this case, the circuit court exam ned the actions of
the prior defense counsel and refused to set aside the default
and the default judgnent.

Def endant argued that the default and the default
j udgnment shoul d be set aside because M. Carson did not have
knowl edge that the trial court ordered him to appear for
deposition, nor did he have know edge that default had been
entered. Defendant asserts M. Carson’s | ack of know edge was
the result of prior counsel’s abandonnent. M. Carson signed
an affidavit dated April 22, 1999. The affidavit stated, in
part, that before April 14, 1999, M. Carson was not advised

8



that any party was attenpting to depose him nor was he
advised that the court had entered an order conpelling his
appear ance for deposition or that default and default judgnent
had been entered.

The Court of Appeals mpjority relied, in part, on this
affidavit to conclude that the trial judge abused his
di scretion in refusing to set aside the default judgnent. The
affidavit and statenents by prior counsel that he failed to
properly represent his clients convinced the Court of Appeals
majority that prior counsel abandoned the representation.

However, the Court of Appeals is obliged to review a
trial court’s ruling on a notion to set aside a default or
default judgnent for an abuse of discretion. Zaiter at 552;
Alken-Ziegler at 227. Although the Court of Appeals majority
correctly identified this as the standard of review, it
i nperm ssibly substituted its own judgnment for that of the
trial court.

There is significant evidence in the record from which
the trial judge could conclude that defendant was not
abandoned by prior counsel. At the April 30, 1999, hearing,
the trial judge stated that despite prior counsel’s son’'s
medi cal problens, prior counsel continued to represent
def endants and “was here nost of the time wwth regard to this

case.” The trial judge also stated that he “bent over



backwards” to assure that prior counsel “had the okay fromhis
clients that they woul d be produced for deposition within the
period of tinme.” Before entering the order conpelling
production of M. Carson, the trial judge apparently provided
prior counsel with an opportunity to contact M. Carson to
ensure that he could appear for a deposition within thirty
days. Prior counsel assured the court that the order was
“okay.”

Further, on February 3, 1999, M. Carson signed an
affidavit entitled "Affidavit of Intervale Excavating &
Denolition, Inc, in Support of Mtion to Set Aside Default
Entry." At the least, this proves that M. Carson and prior
counsel had contact regarding the case after the default was
entered, but before the date M. Carson cl ai ns he becane aware
that the default had been entered. NMbreover, in response to
def endants' argunent bel owthat M. Carson | acked know edge of
significant aspects of the case, the trial court stated that
it recalled being told by prior counsel that he was in
conmuni cation with his clients.

The trial judge exam ned all the evidence regardi ng prior
counsel s representati on and determ ned that prior counsel did
not abandon the representation; therefore, defendant had not
presented good cause for setting aside the default and the

default judgnment. 1In light of the evidence in the record and

10



the trial judge's reasoned deci sion based on that evidence we
cannot conclude that the trial court’s refusal to set aside
t he default judgnment was an abuse of discretion.

Y

W agree with plaintiff and the dissenting Court of

Appeal s judge that the Court of Appeals majority failed to
accord the circuit court’s ruling the deference it was due
and, thus, we reverse the ruling of the Court of Appeals.

M chael F. Cavanagh

El i zabeth A Waver

Marilyn Kelly
St ephen J. Mar kman
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YOUNG, J. (concurring).

| agree with the majority that the trial court’s decision
to deny defendant’s notion to set aside the default judgnent
was not an abuse of discretion and, thus, the judgnent of the
Court of Appeals should be reversed. However, | conclude
that, in civil cases, abandonnment satisfies the “good cause”
requirenent to set aside a default judgnent only when
principles of agency woul d avoid i nputation of the attorney’s

negligent omi ssions to the client.?

3Because crim nal representations i mplicate
constitutional concerns regarding the adequacy of a
defendant’ s representation, ny analysis is confined to civil
representations only. See Const 1963, art 1, 8 20 (“In every
crimnal prosecution, the accused shall have the right .
to have the assistance of counsel for his or her defense .
.”). See al so People v Pickens, 446 M ch 298, 338; 521 NW2d
797 (1994) (setting forth the standard for effective assi stance
of counsel); People v Pubrat, 451 M ch 589, 594; 548 NW2d 595
(1996) (“The right to counsel al so enconpasses the right to the
effective assistance of counsel.”).

2



As an initial matter, | do not believe that White v
Sadler, 350 Mch 511; 87 NwWd 192 (1957), recognized
abandonnent, in and of itself, as a ground for setting aside
a default judgnent. Citing a singular authority, and in
dicta, the white Court recognized a potential difference
bet ween negl ect and abandonnment, and suggested the possibility
t hat abandonnent may be a basis for setting aside a default
j udgment :

“An  attorney’s negligence or mstake is

di sti ngui shabl e, as regards the right to reopen a

default judgnent, fromhis abandonnent of the case,

which may be in effect a fraud on his client. So

that from the nere fact that the attorney’s

negligence may be inputable to his client and

prevent the latter fromrelying on that ground for
vacating or opening a default judgnent, it does not
necessarily followthat the sane rule will apply in

the event of the attorney’ s abandonnment of the

case.” [Id. at 523, quoting anno: Abandonment of or

withdrawal from case by attorney as ground for

opening or setting aside judgment by default, 114

ALR 279, 280.]

On the basis of this brief, shallowy rooted suggestion that
abandonnent may be a ground for setting aside a default
judgnment, subsequent courts cited wWhite for the proposition
that there is, in fact, a dispositive distinction between
negl ect and abandonnent. See, e.g., Pascoe v Sova, 209 M ch
App 297, 300; 530 N\Vd 781 (1995)(“Similarly, in White, supra,

the Suprenme Court recognized a distinction between negligent



| egal representation and abandonnment of representation
altogether.”). As a result, post-white courts have concl uded
t hat abandonnent is not to be inputed to the client, whereas
ordinary neglect is to be inputed. See, e.g., Coburn v
Coburn, 230 Mch App 118, 128; 583 NW2d 490 (1998)(“Because
the client properly may be burdened with the consequences of
counsel ' s i mproprieties short of abandoni ng t he
representation, [ White, supra at 522-523], adversely affected
parties and their attorneys have no one to blanme but
t hensel ves if an appeal is dismssed on this basis.”).

Al t hough white recogni zed a potential distinction between
negl ect and abandonnent, it did not adopt the distinction, nor
did it conclude that abandonnent per se is a proper basis on
which to set aside a default judgnent. To the contrary,

White, in dicta, and in reliance on a single ALR citation,*

‘l note that the ALR to which white cites, 114 ALR 279,
suggests that abandonnent can be tantamount to fraud on the
client.

“Fraud” is generally defined as “all acts, om ssions, and
conceal ments invol ving a breach of | egal or equitable duty and
resulting in damage to another, or the taking of undue or
unconsci enti ous advantage of another . . . .~ General
Electric Credit Corp v Wolverine Ins Co, 420 Mch 176, 189;
362 NW2d 595 (1984)(quoting 37 CJS, Fraud, 8§ 1, p 204).

“Fraud” enconpasses both actual fraud—an intentional
perversion of the truth-and constructive fraud-an act of
deception or a msrepresentation without an evil intent.

General Electric Credit Corp, supra at 188-189. Furthernore,
“fraud” may be committed by open false assertions or by
suppressing facts, i.e., silent fraud. Hord v Environmental

(continued. . .)



nmerely notes that if the offending attorney’s conduct
constituted abandonnment, the distinction may be inportant.
White, supra at 523. The white Court offered no further
di scussion, nor did it decide whether abandonnent is an
appropriate ground for setting aside a default judgnent.

Accordingly, in light of the limted value of White s
di scussion of a potential distinction between neglect and
abandonnent, | am unpersuaded that Wwhite stands for the
proposi tion t hat abandonnent automatically satisfies the “good
cause” element required to set aside a default or default
j udgnent under MCR 2.603(D)(1).

That said, in Loree v Reeves, 2 Mch 133 (1851), this

“(C...continued)
Research Institute of Michigan (After Remand), 463 M ch 399,
412; 617 NwWd 543 (2000), quoting United States Fidelity &
Guaranty Co v Black, 412 M ch 99, 125; 313 NWad 77 (1981). In
the case of silent fraud, nere nondisclosure of facts is

insufficient. Hord, supra at 412. Rat her, there nust be
circunstances that establish a legal duty to nmake the
di scl osure. Id. In the case of agency, “[a]n agent who

acquires information relevant to matters within his province
and of which he should know the principal would want to know,
has a duty to reveal it, unless it was received
confidentially.” Seavy, Agency (1964), Duties of Care and
Obedi ence, § 143, p 238.

Accordingly, it is not enough to say that “abandonnent”
constitutes a fraud on the client. Rather, consistent with
the definition of fraud and the principles of agency, the
court nust identify a specific circunstance, such as an
I ntentional perversion of the truth or the failure to reveal
I nformation in accordance with the agent’s duty, to concl ude
that the attorney’'s m sconduct constitutes a fraud on the
client.



Court considered whether to set aside a default charged
agai nst a client whose attorney had abandoned the
representation. The defendant, a New York resident who was t he
object of a suit in Mchigan for indebtedness, retained an
attorney to represent him The attorney, however, neither
appeared on the defendant’s behalf nor interposed a defense.
Rat her, the attorney conpletely abandoned the defendant’s
representati on. Consequently, the trial court entered a
default judgnent agai nst the defendant.

This Court set aside the default and ordered a new tria
in Loree.®> The Court reasoned:

“[The <client] was pronpt in taking the
necessary steps to enploy an attorney, and he had no
right to suppose that the attorney he did retain,
and in time to have attended to the suit, and to
whom he confidently confided the preparation and
managenent of his defense, would abandon his case
and suffer judgnent to be taken against him by
default . . . [the client] was authorized to believe

that his attorney would appear and plead for him
and apprise himof the nature of the issue joined in

°In doing so, the Court exercised its general authority
to grant a newtrial in the interest of justice:

Courts of record are vested wth general
di scretionary power, on the subject of granting new
trials; yet this discretionary power is judicial,
and not arbitrary, and should always be exercised
by Courts wth great care in noulding their
deci sions on applications for new trials, in view
of the peculiar circunstances connected with each
case, so as to subserve the purposes of substanti al
justice, and in protecting at the sane tine, the
just and equitable rights of both parties. [Id. at
134.]



the cause, and the tinme when the same would be
brought to trial.” [Id. at 136.]

The Court further reasoned:

“I't is contended on the part of the plaintiff,
that if the defendant has lost his defense to the
suit by the negligence or inproper conduct of his
attorney, he should be conpelled to seek redress by
action against the attorney. But he should not be
required to pursue this course, if the remedy in the

end, would be either doubtful or inadequate.” [ Id.

at 137 (enphasi s added). ]

Loree ar guably supports the proposition that abandonnent
can be a ground to set aside a default judgnent. Not abl vy,
however, the Loree Court failed to explain why the rules of
agency, which traditionally govern nuch of the attorney-client
rel ati onship, should not govern even in the case of
abandonnent . In nmy opinion, this is a weakness in the
analysis in Loree. Additionally, although |egal-nalpractice
actions in civil cases were thought to provide an inadequate
remedy in the md-nineteenth century, surely no twenty-first
century court would so conclude. Accordingly, | would limt
Loree t0 those cases in which there is no | egal renedy agai nst
the of fendi ng attorney.

Il
| believe that abandonnment satisfies the “good cause”
requirenent to set aside a default judgnent only when the

principles of agency would avoid inputation of the attorney’s

negligence to the client.



The attorney-client relationshipis generally governed by
principles of agency. Detroit v Whittemore, 27 M ch 281, 286
(1873) (“The enploynent of counsel does not differ in its
incidents, or in the rules which govern it, from the
enpl oyment of an agent in any other capacity or business.”);
Katz v Kowalsky, 296 M ch 164, 174; 295 NWG600 (1941) (appl yi ng
principles of agency to the attorney-client relationship);
Olitkowski v St Casimir’s S&L Ass’n, 302 M ch 303, 309-310; 4
NW2d 664 (1942) (appl ying principles of agency to the attorney-
client relationship); Friedman v Dozorc, 412 Mch 1, 75; 312
NV2d 585 (1981)(“Attorneys are the agents who provide the
necessary expertise for clients who wish to litigate their
rightful clainms.”); Fletcher v Fractional No 5 School Dist Bd
of Ed, 323 Mch 343, 348; 35 NWd 177 (1948)(“In a |egal
sense, an attorney at law often acts as an agent or
representative.”).

Accordingly, in civil cases, a client is bound by an
attorney’s actions and inactions as long as the attorney’s
conduct was within the scope of the attorney’s authority. See
Everett v Everett, 319 Mch 475, 482; 29 NWd 919 (1947),
gquoting Jones v Leech, 46 lowa 186, 187 (1877)(“‘The |aw
regards the negl ect of an attorney as the client’s own negl ect
and will give no relief from the consequences thereof.’”);

White, supra at 522 (in Mchigan, an attorney’s neglect is



generally attributable to his client); Alken-Ziegler, Inc v
Waterbury Headers Corp, 461 Mch 219, 224; 600 NwWd 638
(1999) (“A party is responsible for any action or inaction by
the party or the party’ s agent.”). See al sO Prate v Freedman,
583 F2d 42, 48 (CA 2, 1978)(“In our | egal system an attorney
is his client’s agent and representative . . . . Like any
other principal, a client nay be bound by the acts of his
agent, acting within the scope of his authority.”).

Applying this principle, I believe that whether
“abandonnment” relieves the client of liability is properly
resol ved by determ ni ng whether the attorney was acting within
the scope of the attorney’'s authority. |If the attorney was
acting within the scope of the authority granted by the
client, the <client remains |iable for the attorney’s
i nactions, and “abandonnment” is not a sufficient ground to set
aside the default or default judgnment under MCR 2.603(D)(1).

[ 11

This conclusion is consistent with the anal ysis enpl oyed
in several foreign jurisdictions. In Bailey v Algonquin Gas
Transmission Co, 788 A2d 478, 483-485 (R, 2002), the Rhode
I sl and Suprene Court concluded that an attorney’s failure to
respond to discovery requests was an insufficient basis on
which to set aside a default judgnent. The court reasoned:

In this case . . . there is no evidence that
[the client] attenpted to termnate its agency

9



relationship with [the offending attorney] before

the entry of the default judgnent. Indeed, it was
not until [the client] received an execution on the
j udgnment that it took any action in this
regard.

*x k%

[ The client] contends that the notion justice
over|l ooked the stipulation that it was not negligent
inthis case, and that, through no fault of its own,
it was msled by its grossly negligent attorney.
This argunment, however, fails to recognize the
“fundanent al of agency | aw whi ch i nput es t he negl ect
of an attorney in professional matters to his client
and considers the onissions of the attorney as
t hough they were the neglect of the client hinself.”
That fundanental |aw of agency does not nutate
nmerely because the viral strain of |egal m sconduct
in a particular case has becone so virulent as to
constitute “gross” negligence. [Id. (citations
omtted).]

See al sO Panzino v Phoenix, 196 Ariz 442; 999 P2d 198 (2000).
| find Rhode Island s analysis persuasive, and would
simlarly conclude that abandonnent, standing alone, is an
insufficient reason to deviate fromthe principles of agency.
Regarding the “injustice” of allowing a client to suffer the
consequences of the attorney’s actions, | find the United
States Suprene Court’s statenent in Link v Wabash R Co, 370 US
626, 633-634; 82 S C 1386; 8 L Ed 2d 734 (1962), conpelling:

There is certainly no nerit in the contention

that dism ssal of petitioner’s claimbecause of his

counsel’s unexcused conduct inmposes an unjust

penalty on the client. Petitioner voluntarily chose

this attorney as his representative in the action,

and he cannot now avoi d the consequences of the acts

or omssions of this freely selected agent. Any

ot her notion would be wholly inconsistent with our

system of representative litigation, in which each

party is deenmed bound by the acts of his |awer-

agent ”

10



Accordingly, | would conclude that abandonnent is not a
proper ground on which to set aside a default or a default
judgnment in the absence of a circunstance that woul d rel ease
the client fromliability for the attorney’ s actions under
agency princi pl es.

I am enpathetic to clients who nust suffer the
consequences of a default judgnent as a result of their
attorneys’ failure to act wth diligence and pronptness.
However, these clients are not without a renmedy. Cients who
suffer damages as a result of attorneys’ m sconduct nmay al so
pursue clains of |egal mal practice, through which they can be
made whol e again. In addition, attorneys who fail to act wth
reasonable diligence and pronptness are subject to
di sciplinary action for violating the Rules of Professiona
Conduct. MRPC 1.3. Attorneys are also subject to discipline
for failing to keep a client reasonably infornmed. WMRPC 1.4.

IV

In sum | believe that abandonnent satisfies the "“good
cause” requirement to set aside a default or default judgnment
under MCR 2.603(D)(1) only when principles of agency woul d not
impute the attorney’s negligent onmssions to the client.

Robert P. Young, Jr.

Maura D. Corrigan
Cifford W Tayl or
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